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DEPARTMENT: 07 

HEARING DATE: 04/15/2022 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the 

matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO CAPABILITY) 

PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

If the parties so stipulate the appearance can be in person (at a time provided by the Clerk of 

Dept. 07) provided that the stipulation is given to the Clerk of Department 07 by 4:00 p.m.  
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1. 9:00 AM CASE NUMBER:  MSC13-00417 
CASE NAME:  CORRINET VS BARDY 
MOTION  FURTHER SANCTIONS+0002-0003-0004-0005-0006-0007+ 
*TENTATIVE RULING:* 
 
Hearing dropped at the request of the moving party. A dismissal as to the entire action is to be filed 
within 60 days.  
 
 

   

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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2. 9:00 AM CASE NUMBER:  MSC19-02669 
CASE NAME:  LYNCH VS MOROZ 
MOTION  FILE FIRST AMENDED COMPLT+0001-0002+ 
*TENTATIVE RULING:* 
 

Plaintiffs’ motion for leave to file a first amended complaint is granted.  
 
The parties are ordered to meet and confer in person, by Zoom or telephone as required by 

Code of Civil Procedure section 430.41 and 435.5 no later than April 29, 2022. Plaintiffs may include 
additional factual allegations in their first amended complaint that are responsive to Defendant’s 
concerns raised during the meet and confer process. Plaintiffs shall file and serve their first amended 
complaint by May 6, 2022.  

 
The Court sets a case management conference for April 25, 2022 at 8:30 a.m. for the parties 

to discuss whether this case should be consolidated or coordinated with case MSC22-00001 (Lynch 
v. Smietana). Plaintiffs’ counsel shall give notice of this CMC to the attorneys in MSC22-00001 (Lynch 
v. Smietana) and/or be authorized to speak on behalf of the parties in that second case. 

 
Plaintiffs originally sued Defendant for negligence, loss of consortium and negligence seeking 

emotional distress damages. Plaintiffs now seek to add claims for strict liability (based upon the 
violation of a leash law), intentional inflectional of emotional distress and change the second 
negligence claim to one for negligent infliction of emotional distress. In addition, Plaintiffs seek to add 
a request for punitive damages. Plaintiffs also seek to make a number of other smaller changes, 
including changing the name of the dog from Vierra to Vera.  

 
Plaintiffs’ motion does not comply with California Rules of Court, rule 3.1324. Subsection 

(a)(3) states that the motion must specify “what allegations are proposed to be added to the previous 
pleading, if any, and where, by page, paragraph, and line number, the additional allegations are 
located.” Plaintiffs did not include this information in their motion. The Court was, however, able to 
determine the changes in the amended complaint and therefore the Court will consider the merits of 
this motion.   

 

There is “a policy of great liberality in permitting amendments to the complaint at any stage 
of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group (1996) 48 
Cal.App.4th 471, 487.) Leave to amend can be denied where there is “ ‘inexcusable delay and 
probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, Kittredge Sports Co. v. Superior 
Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there is unreasonable delay, “it is an abuse of 
discretion to deny leave to amend where the opposing party was not misled or prejudiced by the 
amendment.”).)  
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As Defendant points out, Plaintiffs’ attorney declaration does not comply with California Rules 
of Court, rule 3.1324(b). Plaintiffs’ attorney declaration generally explains when depositions were 
taken, but does not state when Plaintiffs actually state when the facts giving rise to the amendment 
were first discovered. In addition, the declaration does not explain why the request for amendment 
was not made earlier. Despite these violations, the Court will consider the attorney declaration.  

 
The declaration does not explain when Plaintiffs learned that the dog had previously knocked 

someone down. It seems likely that Plaintiffs would have learned of this prior incident when they 
deposed the Defendant in April 2021. In addition, it seems likely that Plaintiffs were aware that the 
dog violated the leash law since the injury occurred. Plaintiffs also do not explain why this motion was 
not filed in the spring of 2021. The Court finds that Plaintiffs unreasonably delayed in bringing this 
motion. 

 
Defendant will not be prejudiced by these amendments as trial is not set until November 

2022 and the proposed amendments do not significantly change this case.  
 
Defendant argues that Plaintiffs’ request for punitive damages and the claim for intentional 

infliction of emotional distress are not sufficiently alleged. Leave to amend can be denied where the 
proposed amendment is insufficient to state a cause of action, however, this rule is most appropriate 
“in cases in which the insufficiency of the proposed amendment is established by controlling 
precedent and where the insufficiency could not be cured by further appropriate amendment.” (Cal. 
Casualty Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-281.) There is a question here 
as to whether punitive damages or intentional infliction of emotional distress are permitted on these 
facts. Therefore, the Court will allow the amended pleading and will consider the substantive issues in 
a challenge to the pleadings (if one is filed).   
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC21-01520 
CASE NAME:  EXARCHOULAKOS VS. DEVIL MOUNTAIN FOODS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEFENDANTS 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the demurrer brought by defendants Devil Mountain Foods-

Concord, LLC and Tricia Corcoran.  The demurrer is opposed by plaintiffs Ted and Kathrine 

Exarchoulakos.  The Court exercises its discretion to consider the untimely and improperly served 

opposition, but plaintiffs’ counsel is admonished to follow all rules governing law and motion 

procedure in future filings.  (See Code Civ. Proc., § 1005, subds. (b) and (c).) 

 Defendants’ demurrer is sustained in part and overruled in part, as set forth below.  Leave to 

amend is granted. 
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Plaintiffs shall file any further amended complaint on or before May 16, 2022.  If plaintiffs 

choose not to amend, they shall give defendants written notice of that decision no later than April 29, 

2022.  Defendants shall have 15 calendar days after any such notice in which to file an answer. 

 A. The First Cause of Action. 

 The First Cause of Action is for false promise fraud.  Defendants’ demurrer to this cause of 

action is overruled, as to both defendants. 

In Beckwith, the Court of Appeal found that the plaintiff there had adequately alleged the 

promise element of a false promise fraud cause of action: 

Beckwith's complaint alleged that on May 25, 2009, Dahl promised him, via e-mail 

and a telephone call, she would “promptly prepare and deliver trust documents to 

[MacGinnis] for him to sign, equally dividing [MacGinnis's] estate between [Dahl] and 

[Beckwith] in accordance with [MacGinnis's] wishes.”  The complaint also alleged, 

“[Dahl] did not intend to perform this promise when it was made.”  Thus, the 

complaint clearly and specifically alleged (1) who made the promise, (2) to whom the 

promise was made, (3) where and when the promise was made, (4) by what means 

the promise was made, and (5) that the promise was made with no intention of 

performance.  Accordingly, Beckwith's complaint sufficiently alleged the first element 

of promissory fraud, a false promise. 

(Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1060-61.)  In the case at bar, plaintiffs have clearly 

alleged a false promise and all other elements of an intentional fraud theory.  (Complaint, ¶¶ 6-10 

and 20-28.) 

Defendant Corcoran argues that she is not liable for her alleged participation in the fraud, 

because she was acting only as a corporate agent.  This argument lacks merit.  Corporate agents face 

personal liability "if they directly authorize or actively participate in wrongful or tortuous conduct.”  

(Taylor Rush v. Multitech Corp. (1990) 217 Cal.App.3d 103, 113.  Accord, PMC, Inc. v. Kadisha (2000) 

78 Cal.App.4th 1368, 1379-82.)  This is simply an application of broader agency law.  (Civ. Code, § 

2343 [agent responsible as principal to third party when acts wrongful in their nature].  See Shafer v. 

Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (2003) 107 Cal.App.4th 54, 68 [agents are 

liable for their own fraud].) 

In the case at bar, plaintiffs affirmatively allege that defendant Corcoran “completely and 

thoroughly approved” the alleged fraud in her capacity as defendant LLC’s “decision maker.”  

(Complaint, ¶ 28.)  Accordingly, the demurrer to the First Cause of Action is overruled as to both 

defendants. 
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B. The Second And Third Causes of Action. 

The Second Cause of Action is for breach of written contract and the Third Cause of Action is 

for breach of oral contract.  Defendant LLC does not demur to these causes of action.  Defendant 

Corcoran’s demurrer is sustained with leave to amend, because plaintiffs have not adequately alleged 

a breach of contract theory as against Ms. Corcoran personally; a corporate agent is generally not 

liable for the breach of a corporation’s contract.  (United States Liability Ins. Co. v. Haidinger-Hayes, 

Inc. (1970) 1 Cal.3d 586, 595 [“[d]irectors and officers are not personally liable on contracts signed by 

them for and on behalf of the corporation unless they purport to bind themselves individually”].)  

Plaintiffs shall attach the subject written contract to any amended complaint as a properly tabbed 

exhibit, so that the Court may see whom the contract names as the contracting parties, and the 

contract’s signature blocks.  (See Carlesimo v. Schwebel (1948) 87 Cal.App.2d 482, 486-490.) 

C. The Fourth Cause of Action. 

 The Fourth Cause of Action is for negligence.  The demurrer to this cause of action 
is sustained as to both defendants.  This ruling is based on the economic loss rule, which bars a cause 
of action for the ‘negligent’ breach of a contract.  (Erlich v. Menezes (1999) 21 Cal.4th 543, 553-554.)  
The Court notes that the economic loss rule does not apply to plaintiffs’ First Cause of Action for 
intentional fraud.  (See Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 988-994.)  
Leave to amend has been granted as to this cause of action only in an abundance of caution. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC21-01520 
CASE NAME:  EXARCHOULAKOS VS. DEVIL MOUNTAIN FOODS 
MOTION TO STRIKE CLAIMS FOR PUNITIVE DAMAGES & ATTORNEY FEES 
FILED BY DEFENDANTS 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion to strike brought by defendants Devil Mountain 

Foods-Concord, LLC and Tricia Corcoran.  The motion is opposed by plaintiffs Ted and Kathrine 

Exarchoulakos.  The Court exercises its discretion to consider the untimely and improperly served 

opposition, but plaintiffs’ counsel is admonished to follow all rules governing law and motion 

procedure in future filings.  (See Code Civ. Proc., § 1005, subds. (b) and (c).) 

Defendants’ motion to strike is granted in part and denied in part, with leave to amend.  

Plaintiffs shall file any further amended complaint on or before May 16, 2022.  If plaintiffs choose not 

to amend, they shall give defendants written notice of that decision no later than April 29, 2022.  

Defendants shall have 15 calendar days after any such notice in which to file an answer. 

The basis for this ruling is as follows: 
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 A. Punitive Damages.  

The motion to strike punitive damages is denied.  The Court has overruled defendants’ 

demurrer to plaintiffs’ intentional fraud cause of action, and punitive damages may always be claimed 

in such a cause of action.  (Civ. Code, § 3294, subd. (c)(3).)  This was confirmed in the Stevens 

decision, which held as follows: 

A fraud cause seeking punitive damages need not include an allegation that the fraud 

was motivated by the malicious desire to inflict injury upon the victim.  The pleading 

of fraud is sufficient.  [Citations omitted.] 

(Stevens v. Superior Court (1986) 180 Cal.App.3d 605, 610-611.) 

Further, plaintiffs have adequately alleged that the fraud was authorized by defendant 

Corcoran, and that Ms. Corcoran was a “managing agent” of defendant LLC for purposes of the 

punitive damages statute.  (Civ. Code, § 3294, subd. (b); White v. Ultramar (1999) 21 Cal.4th 563, 573 

[a managing agent is one who exercises “substantial independent authority and judgment over 

decisions that ultimately determine corporate policy”].)  Plaintiffs allege that Ms. Corcoran controls, 

and is the “decision maker” for, defendant LLC.  This is sufficient at the pleading stage.  (White, supra, 

21 Cal.4th at 567 [the scope of a given employee's discretion and authority is “a question of fact for 

decision on a case-by-case basis”].) 

B. Attorney Fees. 

 Defendants’ motion to strike is granted as to plaintiffs’ request for attorney fees.  If the 
subject written contract has an attorney fees clause, plaintiffs should so allege.  Further, unless 
defendant Corcoran signed the written contract in her individual capacity, she would not be 
responsible for attorney fees. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-01692 
CASE NAME:  FHL WEB INC. VS JACK 
 HEARING ON DEMURRER TO:  000101+0004+ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Cyrus Jack (“Defendant” or “Jack”)’s Demurrer. The Demurrer relates 

to Plaintiff FHL Web, Inc. (“FHL”), Plaintiff Robert Marx, and Plaintiff Joan Marx (collectively, 

“Plaintiffs”)’s First Amended Complaint (“FAC”) for (1) breach of fiduciary duty (FHL against Cyrus 

Jack), (2) conversion (FHL against Cyrus Jack), (3) intentional interference with contract (FHL against 

Cyrus Jack), (4) intentional interference with prospective economic advantage (FHL against Cyrus 

Jack), (5) unfair competition (by FHL against Cyrus Jack), (6) civil conspiracy (FHL against all 

Defendants), (7) slander per se (Plaintiffs Robert and Joan Marx against Cyrus Jack), (8) intentional 
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infliction of emotional distress (Plaintiffs Robert and Joan Marx against Cyrus Jack), (9) accounting 

(FHL against all Defendants), and (10) negligent infliction of emotional distress (Plaintiffs Robert and 

Joan Marx against all Defendants). 

Defendant demurs to all but Plaintiffs’ fifth and tenth causes of action pursuant to Code of Civil 

Procedure (“CCP”) § 430.10(e) on several grounds. 

For the following reasons, the Demurrer is overruled-in-part and sustained-in-part. 

Request for Judicial Notice 

Defendant’s unopposed request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

(1) Breach of Fiduciary Duty 

Defendant demurs to this cause of action on the grounds that the FAC does not sufficiently plead that 
Jack owes Plaintiffs a fiduciary duty by virtue of his relationship with them, nor that Jack breached any 
fiduciary duties to Plaintiffs after resigning from his role of Chief Executive Officer on June 25, 2021.  

“The elements of a cause of action for breach of fiduciary duty are: (1) the existence of a fiduciary 
duty; (2) a breach of the fiduciary duty; and (3) resulting damage.” (Pellegrini v. Weiss (2008) 165 
Cal.App.4th 515, 524.) “Whether a fiduciary duty exists is generally a question of law.” (Hodges v. 
County of Placer (2019) 41 Cal.App.5th 537, 546.) 

The gravamen of Defendant’s demurrer argument is that he resigned from his position as CEO on 
June 25, 2021, was merely a minority shareholder thereafter, and consequently could not have owed 
a fiduciary duty to Plaintiffs after that date. Defendant argues that the FAC mostly alleges actions 
taken after June 25, 2021 when Defendant was no longer an officer or employee of FHL. 

In opposition, Plaintiffs argue that prior to the time Defendant resigned as Director of FHL on 
September 7, 2021 he “continued to exercise substantial control over the instrumentalities of the 
Plaintiff FHL Web, Inc., including (i) over its operating systems, to the exclusion of the officers and 
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directors of the Plaintiff FHL Web, Inc.” (FAC at ¶ 17(c)) and that “[b]y virtue of Jack’s position in FHL 
as its Director and/or his position as an Officer up and until September 7, 2021, and/or, Jack’s exercise 
of substantial control over the instrumentalities of the Plaintiff FHL Web, Inc., including over its bank 
accounts and operating systems, to the exclusion of the other officers and directors of the Plaintiff 
FHL Web, Inc., the Defendant Jack was the controlling shareholder, director and officer of FHL Web, 
Inc. and had a fiduciary duty to the Plaintiffs[.]” (Id. at ¶ 24.) 

Plaintiffs argument appears to be that Defendant continued to operate as a de facto officer 
subsequent to his resignation as CEO, and that he subsequently participated in management such 
that he was a fiduciary of the corporation. 

Whether a particular officer participates in management is a question of fact. (GAB Business Services, 
Inc. v. Lindsey & Newsom Claim Services, Inc. (2000) 83 Cal.App.4th 409, 420-421 [disapproved of on 
other grounds in Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1148].) Once this factual prerequisite is 
established, the law imposes a fiduciary duty. (See, e.g., Violette v. Shoup (1993) 16 Cal. App. 4th 611, 
619 [existence of agency relationship is question of fact, agent’s fiduciary duty is a matter of law]; 
Maglica v. Maglica (1998) 66 Cal. App. 4th 442, 448 [factual finding of formal marriage is prerequisite 
to imposition of statutory fiduciary duty between spouses regarding management and control of 
community assets]; Johnson v. Superior Court (1995) 38 Cal. App. 4th 463, 477 [finder of fact must 
resolve conflicting evidence bearing upon question of existence of attorney-client relationship, issue 
of duty is resolved as a matter of law].) 

The Court cannot conclude that Defendant owed no fiduciary duty as a matter of law the moment he 
resigned as CEO. The Demurrer to this cause of action is overruled.  

(2) Conversion 

Defendant demurs to this cause of action on the grounds that “there was no wrongful exercise of 
dominion over FHL’s tangible property.” (Dem. at 8:2 [emphasis original].) Defendant also argues that 
“[m]oney is not considered to be specific property where the claim is based solely on the existence of 
a creditor-debtor relationship and the alleged conversion is only of the funds representing 
indebtedness.” (Id. at 8:8-10.) 

“Conversion is the wrongful exercise of dominion over the property of another. The elements of a 
conversion claim are: (1) the plaintiff’s ownership or right to possession of the property; (2) the 
defendant’s conversion by a wrongful act or disposition of property rights; and (3) damages… .” 
(Hodges v. County of Placer (2019) 41 Cal.App.5th 537, 551.) 

Money can only be treated as specific property subject to being converted when it is “identified as a 
specific thing.” (Baxter v. King (1927) 81 Cal.App. 192, 194 [“It is true that sometimes money can be 
treated as specific property, and where identified can form the basis of an action for conversion and 
might also be the subject of an action for the specific recovery of personal property”].) 

California cases permitting an action for conversion of money typically involve those who have 
misappropriated, commingled, or misapplied specific funds held for the benefit of others. (See, e.g., 
Haigler v. Donnelly (1941) 18 Cal.2d 674, 681 [real estate broker]; Fischer v. Machado (1996) 50 
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Cal.App.4th 1069, 1072–1074 [sales agent for consigned farm products]; Weiss v. Marcus (1975) 51 
Cal.App.3d 590, 599 [attorney’s claim for $ 6,750 fee from proceeds of settlement subject to lien]; 
Watson v. Stockton Morris Plan Co. (1939) 34 Cal.App.2d 393, 403 [savings and loan issued duplicate 
passbook and delivered funds to third party].) In each of these cases, the amount of money converted 
was readily ascertainable. 

Such is the case here. Plaintiffs have identified the readily ascertainable sums of $22,044.63 (FAC at 
¶ 29) and $25,000 (id. at ¶ 19). Defendant argues that the withdrawal of $22,044.63 is not alleged to 
be wrongful because it was a payment to FHL’s customer Atrium. (Dem. at 8:16-18.) While the 
$22,044.63 sum may be inadequately alleged, Plaintiffs have alleged facts sufficient to state a cause 
of action for conversion of $25,000: they allege that Jack used $25,000 of FHL’s funds to pay the law 
firm of Hogan, Lovells US, LLP to incorporate Defendant Ledger Green, Inc. without the consent of 
Plaintiffs Robert and Joan Marx. (FAC ¶ 19.) 

The Demurrer to this cause of action is overruled. 

(3) Intentional Interference with Contract 

Defendant demurs to this cause of action on the grounds that “FHL has not properly pled the 

existence of a valid contract that was disrupted by Mr. Jack which caused damage to FHL.” (Dem. at 

9:5-7.) Defendant also argues that because FHL first registered to do business in California on October 

14, 2021 it had no valid expectancy in any contracts it made until after that date. (Id. at 9:22-25.) 

“The elements which a plaintiff must plead to state the cause of action for intentional interference 

with contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage.” Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126 

(internal citations omitted). 

Defendant does not cite any authority to support their arguments that (1) contracts alleged to be 

interfered with must be plead with any greater specificity beyond that in the FAC and (2) that failure 

to register with the Secretary of State would have rendered any contracts FHL entered into prior to 

October 14, 2021 void and/or invalid as a matter of law.  

The FAC alleges that (1) FHL had contracts with Hyperwolf, Mountain Remedy, Guardian Banking 

Solutions, HiH7 Webtech PVT, Ltd., and Loose Arrow (FAC at ¶ 35); that (2) Jack was aware of the 

existence of and terms and conditions of these contracts (id.); that (3) Jack intentionally interfered 

with the contracts with Hyperwolf (id. at ¶ 36(a)), Mountain Remedy (id. at ¶ 36(b)), Guardian 

Banking Solutions (id. at ¶ 36(d)), HiH7 Webtech PVT, Ltd. (id. at ¶ 36(c)), and Loose Arrow (id. at 

¶ 36(e); that (4) this ended or disrupted the contractual relationships with each of them (id. at 

¶¶ 36(a-e), 37) and that (5) FHL was damaged as a result. 
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The Demurrer to this cause of action is overruled.  

(4) Intentional Interference with Prospective Economic Advantage 

Defendant demurs to this claim on the grounds that the FAC does not allege any facts that Plaintiffs 

had any presently existing customers or business relationships. 

A claim for intentional interference with prospective economic advantage must allege (1) an 

economic relationship between the plaintiff and some third party, with the probability of future 

economic benefit to the plaintiff; (2) the defendant’s knowledge of the relationship; (3) intentional 

acts on the part of the defendant designed to disrupt the relationship; (4) actual disruption of the 

relationship; and (5) economic harm to the plaintiff proximately caused by the acts of the defendant. 

(Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1153.) To establish a claim for 

intentional interference with prospective economic advantage, a plaintiff must plead that the 

defendant engaged in an independently wrongful act—an act that is unlawful or is proscribed by 

some constitutional, statutory, regulatory, common law, or other determinable legal standard. (Id. at 

1158-59.) 

In opposition, Plaintiffs point to paragraph 17(j) of the FAC which reads “[b]eginning in July of 2021, 

Jack refused to allow FHL to admit new customers despite those customers being approved and 

eligible to do business with FHL.” (Opp. at 8:27-9:1.) However, the FAC does not allege an existing 

economic relationship, merely a prospective one. The same is true with respect to Plaintiffs 

allegations regarding Fresno First Bank. (FAC at ¶ 42.) As a consequence, Plaintiffs have failed to 

allege facts sufficient to state a claim for intentional interference with prospective economic 

advantage. 

The Demurrer to the cause of action for intentional interference with prospective economic 

advantage is sustained, with leave to amend. 

(6) Civil Conspiracy 

Defendant demurs to this claim on the grounds that the FAC fails to adequately allege civil conspiracy. 

“Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons who, 

although not actually committing a tort themselves, share with the immediate tortfeasors a common 

plan or design in its perpetration.” (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 

Cal.4th 503, 510-511.) “To support a conspiracy claim, a plaintiff must allege the following elements: 

‘(1) the formation and operation of the conspiracy, (2) wrongful conduct in furtherance of the 

conspiracy, and (3) damages arising from the wrongful conduct.’” (AREI II Cases (2013) 216 

Cal.App.4th 1004, 1022; see also CACI no. 3600.) “A conspiracy requires evidence ‘that each member 

of the conspiracy acted in concert and came to a mutual understanding to accomplish a common and 
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unlawful plan, and that one or more of them committed an overt act to further it.’” (IIG Wireless, Inc. 

v. Yi (2018) 22 Cal.App.5th 630, 652.) In other words, Defendants would need “actual knowledge that 

a tort is planned and concur in the tortious scheme with knowledge of its unlawful purpose.” (Kidron 

v. Movie Acquisition Corp. (1995) 40 Cal.App.4th 1571, 1582.) 

The conclusory allegations of the FAC that “Defendants Jack, Tran, Fong, Lucero, and Ledger Green 

formed and did operate a conspiracy to convert and divert the assets and business opportunities 

referenced herein and to further the scheme to unfairly compete with the Plaintiff FHL” is 

inadequate. (FAC at ¶ 55.) There are no factual allegations in support of the conclusion that 

Defendants Jack, Tran, Fong, Lucero, and Ledger Green “agreed to a common design to commit a 

wrong.” (See IGG Wireless, supra, 22 Cal.App.5th at 652.) There are no factual allegations in support 

of the conclusion that each and every Defendant had knowledge of and agreed to both the objective 

and the course of action that resulted in the injury. Conspiracy requires mutual understanding to 

accomplish an unlawful plan. (See Choate v. County of Orange (2000) 86 Cal.App.4th 312, 333.) 

The Demurrer to the cause of action for civil conspiracy is sustained, with leave to amend. 

(7) Slander per se 

Defendant demurs to Plaintiff Robert and Joan Marx’s claim for slander per se on the grounds that 

the allegation is drafted in the disjunctive and represents an opinion, which is not a provably true or 

false statement. 

Slander is defined by Civil Code section 46 as “a false and unprivileged publication, orally uttered, and 

also communications by radio or any mechanical or other means which … [t]ends directly to injure 

him in respect to his office, profession, trade or business, either by imputing to him general 

disqualification in those respects which the office or other occupation peculiarly requires, or by 

imputing something with reference to his office, profession, trade, or business that has a natural 

tendency to lessen its profits[.]” (Civ. Code § 46.) 

The FAC alleges both false and unprivileged statements that “the Plaintiffs Robert and Joan Marx had 

committed the crime of embezzlement from FHL and/or that the Defendant Jack cannot do business 

with people that embezzle from him” as well as an alleged “false document” which purported to 

show that Plaintiff Robert Marx withdrew $20,000 from an account of FHL. (See FAC at ¶¶ 62, 63.) 

Plaintiffs allege that Defendant Jack then asserted “that that false document was evidence that the 

Plaintiffs Marx were embezzling from FHL.” (Id. at ¶ 63.) 

While the disjunctive statement does lack clarity, Plaintiffs have alleged false statements which tend 

to injury Plaintiffs’ reputation with respect to their occupation. They are sufficient to state a cause of 

action under Civil Code § 46. 
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The Demurrer to the cause of action for slander per se is overruled. 

(8) Intentional Infliction of Emotional Distress 

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: (1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to exceed all 
bounds of that usually tolerated in a civilized community.” (Wilson v. Hynek (2012) 207 Cal.App.4th 
999, 1009 [quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593] (“Wilson”).) 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of action 
for intentional infliction of emotional distress where there were no allegations of conduct by 
defendants that could be considered “outrageous.” Such is the case here. There is no evidence of 
outrageous or extreme conduct. Plaintiffs have failed to allege facts sufficient to state a cause of 
action for intentional infliction of emotional distress. 

The Demurrer to the cause of action for intentional infliction of emotional distress is sustained, with 
leave to amend. 

(9) Accounting 

Defendant demurs to this cause of action on the grounds that Plaintiffs have not alleged that the legal 
remedy they have pled is inadequate as a means of righting the alleged wrongs complained of. 

“A cause of action for an accounting requires a showing that a relationship exists between the 
plaintiff and defendant that requires an accounting, and that some balance is due the plaintiff that 
can only be ascertained by an accounting.” (Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 179.) 
An action for accounting is not available where the plaintiff alleges the right to recover a sum certain 
or a sum that can be made certain by calculation. (Fleet v. Bank of America N.A. (2014) 229 
Cal.App.4th 1403, 1413.) “Generally, an underlying fiduciary relationship, such as a partnership, will 
support an accounting.” (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 
1137.) “Equitable principles govern, and the plaintiff must show the legal remedy is inadequate.” (Id.) 

Although Plaintiffs have alleged a fiduciary relationship between themselves and Defendant, they 
have not pled that the accounts cannot be determined through an ordinary action at law. An 
accounting does not lie merely because the books and records are complex. (Prakashpalan, supra, 
223 Cal.App.4th at pp. 1137-38.) Furthermore, if the sum can be made certain by calculation, an 
action for accounting is unavailable. (Fleet, supra, 229 Cal.App.4th at p.1413.) Here, Plaintiffs have not 
sufficiently alleged that they are entitled to this equitable remedy. 

The Demurrer to the cause of action for accounting is sustained, with leave to amend. 
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6. 9:00 AM CASE NUMBER:  MSC21-01692 
CASE NAME:  FHL WEB INC. VS JACK 
 HEARING ON DEMURRER TO:  000101+0005-0006-0007-0008+ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Ledger Green, Inc. (“Ledger Green”), Defendant Keri Tran (“Tran”), 

Defendant Alan Fong (“Fong”), and Defendant Michael Lucero (“Lucero”) (collectively, 

“Defendants”)’s Demurrer. The Demurrer relates to Plaintiff FHL Web, Inc. (“FHL”), Plaintiff Robert 

Marx, and Plaintiff Joan Marx (collectively, “Plaintiffs”)’s First Amended Complaint (“FAC”) for (1) 

breach of fiduciary duty (FHL against Cyrus Jack), (2) conversion (FHL against Cyrus Jack), (3) 

intentional interference with contract (FHL against Cyrus Jack), (4) intentional interference with 

prospective economic advantage (FHL against Cyrus Jack), (5) unfair competition (by FHL against 

Cyrus Jack), (6) civil conspiracy (FHL against all Defendants), (7) slander per se (Plaintiffs Robert and 

Joan Marx against Cyrus Jack), (8) intentional infliction of emotional distress (Plaintiffs Robert and 

Joan Marx against Cyrus Jack), (9) accounting (FHL against all Defendants), and (10) negligent infliction 

of emotional distress (Plaintiffs Robert and Joan Marx against all Defendants). 

Defendant demurs Plaintiffs’ sixth, ninth, and tenth causes of action pursuant to Code of Civil 

Procedure (“CCP”) § 430.10(e) on several grounds. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendants’ unopposed request for Judicial Notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 
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Analysis 

(6) Civil Conspiracy 

“Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons who, 

although not actually committing a tort themselves, share with the immediate tortfeasors a common 

plan or design in its perpetration.” (Applied Equipment Corp. v. Litton Saudi Arabia Ltd. (1994) 7 

Cal.4th 503, 510-511.) “To support a conspiracy claim, a plaintiff must allege the following elements: 

‘(1) the formation and operation of the conspiracy, (2) wrongful conduct in furtherance of the 

conspiracy, and (3) damages arising from the wrongful conduct.’” (AREI II Cases (2013) 216 

Cal.App.4th 1004, 1022; see also CACI no. 3600.) “A conspiracy requires evidence ‘that each member 

of the conspiracy acted in concert and came to a mutual understanding to accomplish a common and 

unlawful plan, and that one or more of them committed an overt act to further it.’” (IIG Wireless, Inc. 

v. Yi (2018) 22 Cal.App.5th 630, 652.) In other words, Defendants would need “actual knowledge that 

a tort is planned and concur in the tortious scheme with knowledge of its unlawful purpose.” (Kidron 

v. Movie Acquisition Corp. (1995) 40 Cal.App.4th 1571, 1582.) 

The conclusory allegations of the FAC that “Defendants Jack, Tran, Fong, Lucero, and Ledger Green 

formed and did operate a conspiracy to convert and divert the assets and business opportunities 

referenced herein and to further the scheme to unfairly compete with the Plaintiff FHL” is 

inadequate. (FAC at ¶ 55.) There are no factual allegations in support of the conclusion that 

Defendants Jack, Tran, Fong, Lucero, and Ledger Green “agreed to a common design to commit a 

wrong.” (See IGG Wireless, supra, 22 Cal.App.5th at 652.) There are no factual allegations in support 

of the conclusion that each and every Defendant had knowledge of and agreed to both the objective 

and the course of action that resulted in the injury. Conspiracy requires mutual understanding to 

accomplish an unlawful plan. (See Choate v. County of Orange (2000) 86 Cal.App.4th 312, 333.) 

Plaintiffs have failed to allege facts sufficient to state a cause of action for civil conspiracy. 

(9) Accounting 

“A cause of action for an accounting requires a showing that a relationship exists between the 
plaintiff and defendant that requires an accounting, and that some balance is due the plaintiff that 
can only be ascertained by an accounting.” (Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 179.) 
An action for accounting is not available where the plaintiff alleges the right to recover a sum certain 
or a sum that can be made certain by calculation. (Fleet v. Bank of America N.A. (2014) 229 
Cal.App.4th 1403, 1413.) “Generally, an underlying fiduciary relationship, such as a partnership, will 
support an accounting.” (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 
1137.) “Equitable principles govern, and the plaintiff must show the legal remedy is inadequate.” (Id.) 

Here, Plaintiffs have failed to allege that a relationship exists between themselves and Defendants 
Ledger Green, Tran, Fong, and Lucero that requires an accounting. The paragraphs comprising the 
cause of action for accounting identify only Defendant Jack and Defendant Ledger Green. 
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Furthermore, if the sum can be made certain by calculation, an action for accounting is unavailable. 
(Fleet, supra, 229 Cal.App.4th at p.1413.) Here, Plaintiffs have not sufficiently alleged that they are 
entitled to this equitable remedy. 

(10) Negligent Infliction of Emotional Distress 

“Negligent infliction of emotional distress is not an independent tort; it is the tort of negligence to 
which the traditional elements of duty, breach of duty, causation, and damages apply.” (Ess v. 
Eskaton Properties, Inc. (2002) 97 Cal.App.4th 120, 126 [citing Marlene F. v Affiliated Psychiatric Med. 
Clinic, Inc. (1989) 48 Cal.3d 583, 588].) California courts have merely required a sufficient underlying 
harm, such as “interference with property rights,” separate from the emotional distress to mitigate 
against fictitious claims. (See Gruenberg v. Aetna Ins. Co. (1973) Cal. 3d 566, 579-80; Crisci v. Sec. Ins. 
Co. (1967) 66 Cal.2d 425, 433-34 [“a plaintiff who as a result of defendant’s tortious conduct loses his 
property and suffers mental distress may recover not only for pecuniary loss but also for his mental 
distress.”].) Plaintiffs are not precluded from recovering for emotional distress merely because the 
underlying harm might be a harm to property. 

Nevertheless, a plaintiff must also allege the defendants owe him a legal duty. Here, there are no 
allegations in the FAC that Defendants Ledger Green, Tran, Fong, or Lucero owed Plaintiffs a duty or 
were in a special relationship with them. Plaintiffs’ argument in opposition that Defendants “assumed 
a duty of care” through their “voluntary[y] involve[ment] … in Jack’s plan” lacks merit. Plaintiffs have 
not cited any authority, and the Court is not aware of any, that supports a conclusion that a duty is 
formed under these circumstances. 

Plaintiffs have not alleged any duty for Defendants that has been imposed by law, assumed by the 
Defendants, or created by a special relationship with Plaintiffs. Plaintiffs have failed to allege facts 
sufficient to state a cause of action for negligent infliction of emotional distress. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL VS KAISER PERMANENTE 
 MOTION  STRIKE COMPLAINT+0003+ 
*TENTATIVE RULING:* 
 
Hearing continued by Court to 4/29/22 at 9:00 a.m. in Dept. 07. 
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8. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL VS KAISER PERMANENTE 
 HEARING ON DEMURRER TO:  000100+0003+ 
*TENTATIVE RULING:* 
 
Hearing continued by Court to 4/29/22 at 9:00 a.m. in Dept. 07. 
 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL VS KAISER PERMANENTE 
 MOTION  STRIKE PORTIONS OF COMPLAINT+0003+ 
*TENTATIVE RULING:* 
 
Hearing continued by Court to 4/29/22 at 9:00 a.m. in Dept. 07. 
 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSN20-1413 
CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 
 MOTION  TAX COSTS+0001+ 
*TENTATIVE RULING:* 
 
Motion granted in part and denied in part. The hearing transcripts of $1577.50 and the courier fees of 
$4,469,66 are disallowed. The Legislative Intent Services of $2180 and the filing fee of $811 are each 
costs incurred that are reasonable and necessary. The court declines to rule on the issue of attorney’s 
fees as that issue is not before the court at this time. 
 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSN22-0102 
CASE NAME:  RYAN VS JOHN MUIR HEALTH ET AL 
 HEARING ON PETITION IN RE:  OSC & SANCTIONS IN THE AMOUNT OF $2,460.00+0001+ 
*TENTATIVE RULING:* 
 
Hearing dropped by the Court. The action was dismissed 4/7/22. 
 
 

 

  

 


